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There is attached for your
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information, a co of a memorandum
E—

prepared by
menting generally on the fiscal

2.
“ V. F\+z,w) A“@\_r’&,
3.
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requirements (Section 112) of the
initial draft of the National Intel-
ligence Reorganization and Reform

| /4

_/
e

Act of 1977 (copy also attached).

2. Our reading of this memorandun

4

and the related draft of the Act as
well as Section 410 of the draft,

"Central Intelligence Agency Act

of 1977" (copy attached), suggests
the need for clarification of intent
in several areas before realistic

(Ao

F?hat a

evaluation of impact can be made.

We have concern, for example,
separate "Confidential Funds'
appropriation may be contemplated.

Our views on the disadvantages of

such a separate appropriation are
set forth in a "blind" memorandum
(copy attached) which was prepared

10.

this past Fall for the information
of the staff of the Senate Select
Committee. Until there is some

1. OGC Has Revi

wed

consensus in the understandings of:
(a) the organizational relatio

|

12.

ships between the office
of the DNI and CIA,

the appropriations struc-
ture for those entities

(b)

13.

and
the responsibility of the
CIA for maintenance of

(c)

14.

appropriation and fiscal
records for entities other
than CIA

15.
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evaluations of the impact of draft
legislation as a basis for developi

O20%5F-UNcLassIFIED

USE ONLY

19



[ ONCLASSIFIED

[:J INTERNAL

[[] CONFIDENTIAL . (] SECRET

SUBJECT: (Optional)

FROM:

EXTENSION

NO.

DATE

TO: (Officer designation, room number, and
building)

DATE

RECEIVED

FORWARDED

OFFICER'S
INITIALS

COMMENTS (Number each comment to show from whom
to whom. Draw a line across column after each comment. )

12.

13.

14.

15.

8 610 “wieherroyed Eppfelease3003 4G TATOR

rationale necessary to support
recommendations for changes in the
draft legislation can be based only
upon assumptions.

4. I am calling these matters to
your attention for your general
interest. We will, of course, plan
to work very closely with OGC in
whatever course of action is deter-
mined appropriateSeeking clarifica-
tionsof the draft legislation as
a basis for the development of
comments and suggestions.

/‘nThomas B. Yale
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STAT MEMORANDUM FOR
_ Special Assistant to the
General Counsel

STAT FROM

Assistant General Counsel
SUBJECT : Fiscal Requirements of Draft National

Intelligence Reorganization and Reform Act
of 1977

1. The Senate Select Committee on Intelligence has made the subject
draft legislation available for comment. The draft referred to herein is a
draft dated 18 November 1977. Section 112 of this draft deals with Require~
ments Relating to Appropriations for National Intelligence Activities. This
memorandum comments on some aspects of this section that hold the potential
for causing problems.

2. Paragraph (a) (1) would put an end to the technically "no-year"
character of Agency funds. However, we have for many years treated Agency
funds as an annual appropriation pursuant to agreement with our oversight com-
mittees. This paragraph would seem to lay the groundwork for having the Agency's
appropriation available for obligation for two years. However, it is likely
that there will continue to be a provision STAT
such as the currently applicable Section
limits the period of availability of the Agency appropriation to one year. The )
requirement that funds for the intelligence budget be authorized by legislation STAT
sets in statute and makes applicable to both houses the authorization require- "
ment that was originally set up in Senate Resolution 400. There was, in fact, 1
authorizing legislation for the intelligence budget this year without, of course, |
revealing a figure for the total amount being authorized and without going into |
detail regarding the activities being authorized. It will be difficult to argue
against the requirements set forth in the paragraph because they are require-
ments of a nature that all other federal agencies live with. Nonetheless, these
requirements do represent a serious encroachment on the special character of
CIA funds that has been recognized by all involved through the years. The
practical impact is that the fiscal law that has built up on the lower level,
through decisions of the Comptroller General, for example, will be perceived
as applying to CIA in the same way they do to other agencies. In short, it
will be more difficult to argue that certain fiscal requirements do not apply to
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CIA funds because of their special character. For example, the Agency will

not really be in a position to argue that we need to comply with the contract
formalization requirements of 31 U.S.C. 200 only as a matter of agreement and
understanding with our committees. Where it might previously be argued that such
requirements could be set aside as necessary, it will now appear to all concerned
that such waiver is not open to us. In arriving at this conclusion it should become
apparent that all the more importance is attached to clarifying the Director's
special expenditure authorities under what would be the equivalent of Section 8

of the CIA Act of 1949 in any new legislation.

3. Paragraph (2)(2) would institutionalize an annual fight regarding which
portion of the intelligence budget should be disclosed. It would be better to delete
the language dealing with the annual recommendation so that, after an understand-
ing is achieved regarding non-disclosure of intelligence budget figures, the matter
need not be raised again each year. In the years when disclosure or non-disclosure

becomes a significant political issue, no statutory provision is needed to touch
off a debate.

4. Paragraph (a2)(3) is likely to present a serious problem because of
its lack of clarity. Because of the expansive character of its language, it would
appear that this section would give the Director authority to reprogram funds
between separate appropriations for separate agencies provided that the funds
are expendable for national intelligence activities. Such authorities would be
rather unique to say the least. As the law now stands, it is not uncommon for
the head of an agency to have authority to reprogram between lines items funded
by the same appropriation subject to limitations imposed by that agency's over-
sight committees. Also, for .example, the Secretary of Defense has, pursuant
to the DoD Appropriations Act, some authority to reprogram funds between
separate appropriations for the Department of Defense. By comparison the
authority that would be accorded the DCI to reprogram funds is far more extensive.
For this reason alone, it may be necessary to make crystal clear just what is
intended by this paragraph or else it will be open to the challenge that it cannot
possibly mean what it seems to say. In this vein it would seem that the rather
relaxed requirement for mere consultation with the appropriate committees before
reprograming by the appropriations may not be sufficient to overcome the basic
requirement set forth in 31 U.S.C. 628 that the sums appropriated for various
expenditures may be applied solely to the objects for which they are respectively
made and for no others. Section 628 is commonly cited in support of the proposi-
tion that funds may not be transferred between appropriations. '
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5. Paragraph (b) (1) would appear to establish an Intelligence Community
co;ntingency reserve in lieu of ghe existing CIA contingency reserve. The require-
ments set forth in subparagraphs (A), (B), and (C) are similar to requirements
with which we now comply in using the reserve. The time limits imposed in sub-
pafragl‘éph (B, l-éqwever:', estal;;liséh_ rigidity where there has heretofore been some

flexibility. This subparagraph makes it clear that the Congress wishes to go
as far as it can in the di;ectiom of wielding veto pc?wer over use of the reserve
without actually doing sé. Pay‘r:agfaph 2 has a serious defect in its language. It
saiys in effect that no obligation can be incurred against funds released from the

™

T3
’("’J#
Rt

&i’

£ w V(

reserve unless such obligation has been approved by the Director of OMB. In
ac‘icoridance with the meaning of the word "obligati;pn" commonly understood
anjong fiscal officers anc_il in acqordance with the definition of obligation set
forth in OMB circular A-34, an obligation occurs, for example, every time an
agency contracts for the purchase of certain suppl:ies or for the performance of
_sé}-viceﬁs. As this parag;raph is;ﬂcg,rz:gn_'t‘ly dr. ftﬁ({i, the Director of OM}Bbwouldf e
have to act in the role of a CIA cditifys _sthicer"and approve every eSipenaitare _
made from released reserve funds. Inasmuch as the Office of Management and_
Budget has previously approved the purpose of the reserve release, the 4rrei—
,d&p-tai‘expendituzfes required to achieve that purpose should be left to the discretion
of?Agenycy management. It is suggested that paragraph (b)(2) simply be deleted.

6. Paragraph (b)(3) appears to be at variance with what is currently
the practice in handling reserve releases. It speaks in terms of funds not actually
ex;pende;d for the ’purpos‘;es for which a release is made as remaining within the
reserve. It has been understoqd heretofore that when a release is approved
fux;;ds‘ in the entire amount of the release are "removed" from the reserve and made
available for obligation. If they are not obligated, they have in the past been
"returned" to the reserve. On occasion it seems they have been used for purposes
other than that of the original release, a situation which paragraph (b)(3) would
seem to prohibit. However, if the interpretation were to stand that unobligated
pof‘rfions of a release were never removed from the reserve, a collateral problem
might thereby be solved.” Section 859 of Public Law 95-111 (DoD Appropriations
Act for 1978) provides that "none of the funds provided by this section may be
used to pay the salaries of any person or persons who authorize the transfer of
unobligated and deobligated appropriations into the reserve for contingencies
of the Central Intelligence Agency." While at first it was believed that this section
only prohibited the transfer of unobligated balances of the annual Agency appro-
priation into the reserve, consultation by OLC with the Senate and House com-
mittees regarding whether this section also applied to unobligated balances of
reserve releases was answered in the affirmative. This would mean that funds
can only be released from the reserve and cannot be returned. However, if
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under paragraph (b) (3) of the draft legislation unobligated portions of the
rclease never left the réserve, this problem might in fact be solved.

¥

3

: 7. Subsection (C) of Section 112 sets forth the requirement for a
quarterly report to the Agency's oversight committees regarding use of the
Director's special expenditure authorities. The Director of Finance has expressed

. . £, i ; ¢y P 5 v . . .
nion that this requirement may impose a serious accounting problem on the
Inasmuch as

the opi

Office of Finance, depending on how the requiremeént is interpreted.

close oversight of the Aige'r;cy" {s to be expécted in any évent, there seems to be

no additional requifemént with this quarterly report on the use of special expendi-
' ; i ; cs ¥ : ; L

§

ture authorities.

B. Paragraph (d) would determine a quesfion long unresolved, that is, what
tl‘ée relationship of the General Accounting Office to CIA is to be. While the Agency
has seriously considered the reentry of GAO for purposes of conducting a financial
audit, their performanée of a program managemeft audit is thought to be unworkable.
A program management audit goes beyond determining whether the dollars entrusted
to our caring has been spent in accordance with their original purpose and moves
into the area of studying what those purposes ought to be and how efficient they are
in accomplishing our goals. Agency management will undoubtedly want to resist
a program management audit by anyone outside the Agency because it is believed
that there are no experts on intelligence operations outside the Agency who are
qualified to perform such a review. This whole area is one that will have to be
subjected to extensive additional negotiation with our oversight committees.

Gl UL T
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"REQUIREMENTS RELATING TO APPROPRIATIONS FCK
NATIONAL INTELLIGENCE ACTIVITIES

Sec. 112. (a) (1) No funds may ke appropriated for ahy
fiscal year after September 30, 1978, for the Furpose of
carrying out any national intelligence activity unless funds

for such activity have been Freviously authorized for such

activity by legislation enacted during the same fiscal year
or the fiscal year immediately preceding the fiscal year for
which such funds are appropriated, except that the foregoing
shall not apply to funds appropriated-by any cohtinuing
resolution.

(2) Each year in which legislation appropriating
funds for national intelligence activities is enacted for
any fiscal year, the Select Committee on Intelligence of the
Senate and the Permanent Select Committee on Intelligence of
the House of Representatives shall, following the enactment
of such legislation, recommend to their respective Houses
what information should be‘publicly disclosed regarding the
amounts appropriated for such activities by such
legislaticn. Each such committee shall sukbmit its
recommendations to the House concerned in such manner as
such committee deenms aprrorriate.

(3) The Director shall have full and exclusive
authority for réFIOgramming funds for national intelligence
activities. Such authority may onlylhe exercised within the

guidelines of the Office of Managenment and Budget and only

.after consultation with the arpropriate committees of

Congress and the head of the entity of the Intelligence
Community affected by the reprogramming of such funds. The
head of any department or agency having any responsitility
for carryiﬁg out national intelligence activities may
request the President to review any action of the Director
which proposes to reprogram any funds appropriated for the
purpose of carrying out the natjional intelligence activities

of such department or agency.
Approved For Release 2003/03/06 : CIA-RDP86-00101R000100020038-1
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(b) (1) The Director is authorized to estakblish a fund to
be known as the Contingency Reserve Fund and te credit to
such fund only monies specifically appropriated to the
Director for such fund. The Director is authorized to
expend funds from the Contingency Reserve Fund in any fiscal
year for the payment of expenses incurred in connection with
any national intelligence activity if--

(A) the expenditure has been previously
approved by the Office of Management and Budget:

(B) the appropriate committees of Congress have
been notified of the facts and circumstances regarding
such expenditure at least 72 hours in advance of the
initiation of such expendiéure: excert that in '
extraordinary circumstances the President may
authorize the expenditure of money from such fund
without prior notification to the appropriate
committees of the Céngress if the President notifies
such committees of the Congress within 48 hours after
initiation of the expenditure of such funds, describes
the activity fér which such funds have Leen or are to
be expended, certifies to such ccmmittees that prior
notification would have resulted in a delay which
would have been harmful to the United States, and
discloses to such committees the reasons why the Jdelay
would have been harmful. The fofegoing shall not ke
construed as requiring the approval cf any committee
of the Congress prior to the initiation of any such
activity:

(C) the rmoney from such fund is used solely for
the purpose of meeting requirements that were not
anticipated at the time the President'slhudget was
sukmitted to the Congress for such fisecal vear, the
purpese for which such money was used regquires

protection frcm unauthorized disclcsure, and the
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(2) No money may be expended from the Contingency
Reserve Fﬁnd for the initiation or major expansion of any
activity unless the expenditure is made in compliance with
the provisions of paragraph (1); and no financial obligation
may be incurred under authority of this suksection unless
{A) such obligation has been approved by the Director and
Director of the Office of Management and Budget and (B)
sufficient money therefor is available in the Contingency

Reserve Fund. ILLEGIB

{3) Money of the Contingency Reserve Fund may be

-

expended only for the specific purrose for which expenditure

was approved under this subsection and any amount approved '7)
for expenditure but not actually expended for the specific \ > !

purpose for which approved shall remain in such fund.

——— o

(3) Any activity funded from the Contingency Reserve

Fund which continues after the end of the fiscal year in

which such activity was initiated shall be funded thereafter

through the regular budgeéary Frocess at the earliest

practicable time. '

(c) The Director may approve the expenditure of funds to )
cover matters relating to national intelligence activities of an - /
extraordinary or emergency nature. The expenditure of funds for 2%) /b/ ¢
such purposes shall be accounted for solely on the certificate of
the Director and every such certificate shall ke deemed a

suffici e:_fgz_ggs~ifgpnt certified therein

expended for such purpose may be exrended only for activities

>
.
p———

The Director shall report quarterly to the

orized by law
committees of the Congress having jurisdiction over the national
intelligence activities of the United States on expenditures made
under the authority of this subsection.

{d) All funds appropriated to the Director, all funds ' 771%/6)

appropriated to entities of the Intelligence Community, and all

naticnal intelligence activities of the United States, and

information and material relating thereto, shall be subkject to

financial and program management audit and review ty the

comptppeoveehEorRelease 2003/83/862+6HAJRBR86:00404R200190020038-1
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with the approval, of any committee of the Congress having
jurisdiction over matters relating to national intelligence
activities, except that any funds expended for a particular
activity, and the activity for which such funds are expended, may
be exempted by the Director from such audit and review if the
Director i1) determines such exemption to be essential to protect
the security of the United Stateg, (2) notifies the arpropriate
committees of the Congress of such exemption and the reasons for
granting it, and (3} reports quarterly to the appropriate
committees of the Congress on each activity exempted under this
subsection. Any audit or review conducted by the Comgtroller
General of the United States under authority of this suksection

shall be conducted in accordance with such security standards as

the Director of National Intelligence and the committee

requesting or approving such audit or review shall frescribe.

Information resulting from any such audit or review shall be
available in the Congress only'to the committees of the Congress
authorized herein to request such audit or review, excert as

provided under section 124 of this title.
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AUTHORIZATIONS #OR APPROPRIATIONS AND EXPENDITURES

Sec. 410. (a) Motwithstanding any other provision of law,
R

sums made available to the Agency by appropriation or otherwisa
may be expended for purposes necessary to carry out the E::Sul
WAA

functions of the Agency, includingge=

(1) supplies, equipment, ana personnei and

——

contractual services otherwise authorized by law or
reguiation, when approved oy'tye Director;

(2) personal services, inciuding personal sarvices
without regard to limitations on types of persons to be
employed, and rent at tne seat af government and 2lsewhars;
lease of bulldings to the Government without regard Lo the
iimitations prescribed in section 322 of the Act entitlad
"An Act making appropriations for :he Legislative Branch of
the Government for the fiscal year ending June 3C, 1933, and

- for other purposes™, approved June 30, 1932 (4¢ Y.S.C.
278a); healtn-service programs as authorized by section 7901
of title 5, United States Code; rental of ne;sireportinw
services; purchase or rental and operatien of photograpnic
reproauction, cryptograpnie, cduplication and printing
cacnines, equipment, anag devices, and raglo-receiving and
radio-sencing equipment andg aevices, incluaing telegrapn and
teietype equipment; purchase, maintenance, operation,
regair, and nire of passengar motorivenioles, airceraft, ana
vessels of all kinds; subject to policies established by tne
Director, transportation of‘officer; ang amployees of the
Agency in Government-owned automotive equipment between
their domiciles and places of empioyment where such
perscnnel are sngaged in work wnich makes sueh
transportation necessary, and transpeortation in such
zquipment, %o and from school, of children of Agency
rersonnei who nave juartars for themselves and “nsir

rami.ies at isclateg stations cutside tne coentinental Uniteg

Bpgpuer vt
~Lalss wnere aaaquat: public or privats iranspertation is
—

"ot AVARphroved Fot RERe4LS 200103706 2 CIARDPEE-BO1TARE60100020038-1
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-rearms, incluaing purenase, sterage, and




ILLEGIB
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ILLEGIB

| 974

of

t

maintenance of ammunition; subject to policies establishea
bty the Director, expenses of travel in connection with, and
expenses incident to attendance at weetings of professionai,

teohnicalé,scientific, and other siriliar organizations when

“Sueh atteﬂgance weuld be a benefit in the conduct of the

work of the‘Agency; association and library dues; settlement
and payment of claims of civilian and military personnel, as
prescribed in Agency regulations consistent with the terms
and conditions by which claims are settlad and paid under
the Military Personnel and Civilian Empioyees' Cliaims, Act of
1964 (31 U.S.C. 240-243); acquisition, construetion and
aiteration of puildings and faciiities without regard to the
Pubiic Builoings Act of 1§59 (40 0U.S.C. 601-615); and
repair, rental, operation, snd maintenance of buildings,

utilities, facilities, andg appurtenances; but no funds may

[—

bte expended for activities which have not been authorized by

a law enacted during the same or immediately preceding
e g
fiscal year, except that this iimitation shall not apply to
.\—/—

funds appropriated by any continuing resolution.

(b) f1) The Director may expend any funds appropriated or
transferred to the Agency for the purpose of meeting
emergency and extraordinary expenses. The expanditure of
such funds for such purposes shall be accounted for solely
orni the certificate of the Dire¢top and every such
vertificate shall be deemed a sufficient voucher for tne
ainount certified tnerein, but such expenditures may only be

for activities authorized by law. The Director snall report

e e o

all expenditures made under authority of this subsection on

a guarterly basis to the Committees on Appropriation of the

Senate and House of Representatives, and to all other

compittees of the Congress having jurisdiction over the

Acency.
/_————.v -
{e¢) All funds made available to the Agency, all activities

“he Agency, and information relating thereto, shall be subject

firancial and program ganagement audit ané review by tne

co:Appsoved EardRelease A0YO3/06 :CIARDRAG00101R000100020038-1
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wlth tne approvai of, any comwittaza of tne Congress naving

—
Jurisatcetion over the Agency, except tnat any f'unas expended for

any particular activity, and the activity for whicn such funas

are expenced, xuay be exemptad by the Director of National

Inteliligence frem such augilt and review if the Director of
— = .

hational Inteiligznce (1) cetermines such exemption to be (:; /47
assentlial to protact the security of thne Unitad States, (2)

notifies the committees of the Congress having Jurisdiction ovar

the Agency of such e¢xemption and the reasons for eranting it, ana

J—

{3) raports quarterly to the cormittees of the Congress having

Jurisaiction over the Agency on =ach activity exempted under this

subsection. Any audi:t or review conductad by tne Comptroller
P
General of the United States under autnority of this subsection

shalli be conducted in accorgance with such security standards as

the Ulrector of sational Intelligence and the coumittee

requesting or approving augit or review snail agree to and

prescribe. Information resulting from any such audit or reviaw
P ]

shaili oe avallablie in the Congress only to the committeses of “na

Congress authorized herein to request such audit opr reviaw,

—

except as provided under sectlion 123 of this Act. ,4/ Ve
{
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